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Wife assault is a crime: It is against the law for a 
man to assault his wife, whether or not they are 
living together, just as it is for any person to assault 
another. The law applies equally to married couples 
and to couples living together in a common law 
relationship. A battered woman has a nght to 
protection from such criminal conduct. 


The following is a general guideline to the legal 
options available to battered women in Canada. It 
also offers some practical advice for a crisis 
situation. It is not a complete statement of the law. 
It is important to remember that in most instances 
consultation with a lawyer is required and, 
therefore, legal help should be sought as soon as 
possible. 


THE CRISIS SITUATION 


If you are threatened with violence or are being 
attacked by your husband or partner: 


Get away from the situation 1f you can. 
Go to the nearest phone to call the local police, or 
ask a neighbour to call the police. 


If you cannot get away, but you can reach a 
telephone, call the local police and tell them you are 
being threatened or attacked. 


If you think your life 1s in danger, uf a weapon 1s being 
used, or if your childrens safety 1s in danger, tell the 
police. 


POSSIBLE POLICE ACTION 


1. Once the police arrive, they will assess the 
gravity of the situation. Police practice with regard 
to family violence calls may vary from area to area 
or from case to case. Frequently, police officers will 
separate the man and the woman and ask them 
separately about the situation. You should tell them 
exactly what happened, show them any visible 
marks of violence on your body, torn clothing, 
damaged furniture, etc. If you have been beaten 


before or think you will be beaten again after the police 
leave, say so. Give the police the names of anyone 
who saw or heard the beating. 


2. If you are physically injured, the police will 
ensure that you are taken to a hospital or to a doctor 
if you require immediate medical treatment. Be sure 
to tell the doctor or hospital stall how you received 
the injuries. 


3. If you do not want to remain in the house, ask 
the police to take you to a friend or relative’s home 
or to some other safe place. The police may also be 
able to advise you whether there is a transition 
house or shelter in the area. If so, the police can 
find out if space is available there for you. (See 
below: IF YOU LEAVE. . .) 


4. Before the police leave, ask them how you can 
contact them directly if you need to. Ask them to 
make a written report of the incident. This report 1s 
important if the case goes to court. 


9. The police may charge your husband or partner 
with an assault offence. When an arrest is made, the 
police may release him and later he may be required 
to attend court. The police may also hold him if they 
believe he will repeat the offence. 


6. If the police do not charge your husband or 
partner with an assault offence, you may do so 
yourself. (See Sectior E “Legal Options’. ) 


Tay OURAN Te 


1. Take enough clothes for a few days, your house 
keys, money, bankbook, charge cards, medicine and 
personal identification. If you take your children, 
take their clothes, a favourite toy, their medicine, 
etc. 


2. If you decide a few days later that you do not 
want to return to your home, in some provinces you 
can apply for a court order that will allow you to go 
to the house to remove the rest of your personal 
belongings. You may request police protection. 
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3. If you want custody of your children, you should 
as soon as possible consult a lawyer, who will make 
the necessary arrangements. 


ONCE YOU ARE IN A SAFE 
PLACH 


1. If you have any physical injuries for which you 
did not get emergency treatment, see a doctor as 
soon as possible. Tell the doctor how you got the 
injuries and ask that a detailed record of your 
injuries be made. This record will be useful if the 
case goes to court. 


2. Write down your recollections of what happened. 
Include the names of anyone who saw you being 
beaten or attacked, or anyone who heard screams 
or other noises, or who gave you help. This record 
can be useful if the case goes to court. 


3. If you have no money, you will need financial 
assistance. In some places, you can turn to a social 
worker, a church worker, a counsellor or a worker 
in a transition house or shelter to help you apply for 
welfare. 


LEGAL OPTIONS 


In cases of family violence, both criminal and civil 
law may apply. The Criminal Law is uniform 
throughout Canada. Also, the Divorce Act, a federal 
statute, is uniform across Canada. The civil law, 
such as the laws relating to the division of property, 
vary from province to province. 


1. LEGAL ASSISTANCE 

A battered woman should consult a lawyer as soon 
as possible. If she has no money, legal aid may be 
available in each province for those who are eligible. 
The eligibility rules vary from province to province. 
A woman who has been beaten by her husband is a 
victim of crime and generally legal aid is not 
provided for crime victims. However, in some 
communities the directors of the relevant legal aid 


plan have indicated that a battered woman will be 
considered for legal aid in order to get advice on her 
legal options or to bring a private prosecution for 
assault against her husband. Where a battered 
woman decides to pursue one of her civil remedies, 
such as petition for divorce, apply for custody of the 
children or apply for financial support she will be 
considered for legal aid if she meets the financial 
eligibility requirements. 


A battered woman should contact the local legal aid 
office to find out if she can receive legal aid. 


If a battered woman is not eligible for legal aid, she 
should get her own lawyer. If she cannot afford a 
lawyer, she should contact the Provincial 
Department or Ministry of Social or Community 
Services for advice. In some communities there are 
walk-in legal aid clinics for advice and many 
university law faculties provide student legal aid 
Service. 


2. THE CRIMINAL LAW 


a. Criminal Prosecution 

Where a husband beats his wife, he has committed 
an assault, which is a criminal offence. The exact 
section of the Criminal Code which would be used to 
charge the husband depends on the kind of assault. 
For example, if a husband punches, kicks or slaps 
his wife he could be charged with “assault”, which is 
the lowest level in the range of assault offences. If 
he threatens to use a weapon or in fact does use a 
weapon against his wife, or if he causes her injury, 
he could be charged with a more serious assault 
offence. Where a husband assaults his wife intending 
to wound, maim, disfigure or endanger her life, he 
could be charged with “aggravated assault”, the 
most serious assault offence. A husband could also 
be charged with sexual assault, if, for example, he 
forces his wife to have sexual intercourse. 


If the police charge the husband with an assault 
offence, he will be summoned to court on a 


specified day. The case against the husband will be 
conducted by the Crown prosecutor, who represents 
the state. When the husband first appears in court, 
he will be asked how he wishes to plead to the 
charge. If he pleads not guilty, a trial date will be 
set. At tnal, the prosecutor must prove the charge 
against the husband beyond reasonable doubt. The 
battered woman will likely be called as a witness for 
the Crown. 


If the police do not charge the husband with an 
assault offence, the battered woman may do so 
herself. She may privately prosecute her husband 
by “laying an information” before a Justice of the 
Peace. The husband will be summoned to appear in 
court on a specified day. When the battered woman 
has laid the charges herself, the Crown prosecutor 
will not conduct the case against the husband. The 
battered woman must act as prosecutor or hire a 
lawyer to prosecute the offence on her behalf; 
expenses associated with the prosecution are the 
responsibility of the woman. She or her lawyer must 
prove the charges against her husband beyond a 
reasonable doubt. Where the accused husband 
pleads guilty or is found guilty, the judge can choose 
from a variety of sentences. Where it is the 
husband's first offence, the sentence may be light, 
such as an absolute discharge. Alternatively, the 
sentence may be a conditional discharge requiring 
him to “keep the peace” and be of good behaviour 
and perhaps meet other conditions in order to be 
discharged. The sentence could also be a suspended 
sentence which means that no punishment is 
provided for the assault charge, but if the accused 
ever returns to court on any other charge he could 
be sentenced for both new and old offences. 
Alternatively, the accused husband could be placed 
on probation for a period of time with specific 
conditions attached to the probation order. In more 
serious cases the judge would impose a fine or a jail 
term. Although the judge will decide the length of 
the sentence, the Criminal Code provides the 
maximum jail terms. 


b. Application for a “Peace Bond” Under Section 745 
of the Criminal Code 
Where a woman fears that her husband will injure 
her or her children or will damage their property, 
she may “lay an information” before a justice of the 
peace, swearing under oath the facts that cause her 
to have these fears. The husband will then be 
summoned to court to explain his behaviour. The 
battered woman must provide convincing evidence 
that her fears are well-founded. If the judge is 
satisfied that the battered woman has reasonable 
grounds for her fears, he may order that the 
husband promise in writing to keep the peace and 
be of good behaviour. This is called “entering into a 
recognizance”. If the husband will not enter into 
such a recognizance, he can be sent to jail for up to 
12 months. The recognizance might say that the 
husband must stay away from the battered woman. 
Where the husband does not obey the terms of the 
recognizance, he would be summoned to court to 
explain his behaviour. If he does not have a good 
reason, he could be “found in contempt of court’ 
and punished. 


3. THE DIVORCE ACT 

The law with respect to divorce is uniform 
throughout Canada. A battered woman who has 
decided to permanently end her marriage may seek 
a divorce on the grounds of physical and/or mental 
cruelty. Such a divorce petition may be made 
immediately, but the process is likely to take at least 
a few months. 


Alternatively, a battered woman and her husband 
may separate and she may later seek a divorce on 
the ground of marriage breakdown. Where the 
husband and wife have separated by mutual 
agreement, either the husband or wife may petition 
for divorce after 3 years. Where one spouse leaves 
the other without any mutual agreement, that 
Spouse must wait 5 years before a divorce may be 
sought on the ground of marriage breakdown. A 
battered woman need not endure a long waiting 
period if she petitions for divorce on the ground of 


cruelty. These grounds may be more difficult to 
prove, however. The Divorce Court will also decide 
issues of custody of the children and financial 
support if those issues have not already been 
resolved. However, the division of property will be 
governed by the relevant provincial law and will 
therefore vary from province to province. 


4. CIVIL REMEDIES UNDER PROVINCIAL LAW 
Each province has legislation relating to family 
matters which may be brought into play in family 
violence cases. The following are general 
statements of the types of civil remedies available. 
However, the procedures will vary from province to 
province. Legal advice is essential. 


a. Restraming Orders 

Restraining orders are available in some provinces 
upon application. If available, this order will prohibit 
a husband from molesting or harassing his wife or 
children. 

b. Custody 

Where a battered woman has left the home and 
desires custody of her children she should seek legal 
advice as soon as possible. An application for 
custody may be made immediately. The court will 
award custody to one parent until a full-scale 
custody hearing can take place. The most important 
consideration when deciding custody is the best 
interests of the child. 

c. Financial Support 

Where a battered woman has separated from her 
husband she may require financial support for 
herself and the children in her custody. An 
application for support can be made nght away. 


d. Division of Property 

The provincial law governs the division of property 
such as the family home or car. An application can 
be made for the division of property under the 
provincial family law. 


EACH CASE IS DIFFERENT. YOU SHOULD 
CONSULT A LAWYER FOR ADVICE ON YOUR 
PARTICULAR SITUATION. 
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